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STATE OF OHIO
CUYAHOGA COUNTY

)
) SS:
)

ALAN DAVIS
Plaintiff
vs.
STATE OF OHIO
Defendant

CASE NO. CV 312322

)
)
)
)
)
)
)
)
)

OPINION

Ronald Suster, J. :

Plaintiff, Alan J. Davis, filed the within action 7/24/96 seeking a declaration that Samuel
H. Sheppard ("Sheppard") was innocent and wrongfully imprisoned pursuant to 0 . R. C.
§2743.48. A jury convicted Sheppard of the second degree murder of his wife, Marilyn
Sheppard, in 1954. Upon retrial, in 1964, a jury acquitted Sheppard. During the interim,
Sheppard spent approximately ten years in prison.
Currently under the Court's consideration is Defendant's motion for leave to file amended
answer. The parties only briefed the issue of the State's request for, and right to, a jury trial. It
is worth noting that Defendant also seeks the addition of several affirmative defenses. Plaintiff
has not opposed the addition of the affirmative defenses, therefore the Court will only address the
jury trial issue. Upon consideration of the briefs and relevant authority, the Court hereby grants
Defendant's motion for leave to file amended answer. The Court also specifically finds that
Defendant is entitled to a trial by jury.
Article 1, Section 5 of the Ohio Constitution guarantees the right to ajury trial. However,
the right is not without exception. In fact, the Constitution only guarantees ajury trial in actions
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existing at common law before the Ohio Constitution was enacted. Sorrell et al v. Thevenir
(1994), 69 Ohio St. 3d 415, 421 ; see also Belding v. State ex rel. Heifner (1929), 121 Ohio St.
393. Therefore, if false imprisonment existed at common law, then the Ohio Constitution
guarantees the parties' right to ajury trial. False imprisonment existed at common law. Stuart
M. Speiser, Charles F. Krause, Alfred W. Gans, The American Law of Torts §27:1 (1990);
Fowler v. Harper, Fleming James, Jr., Oscar S. Gray, The Law of Torts §3.6 (1986). In fact,
it is one of the earliest known torts. Id. Therefore, the Court hereby finds that parties to a false
imprisonment claim have a right to trial by jury.
The question remains as to whether parties have a right to a jury trial under 0. R. C.
§2743.02 and 0 . R. C. §2743.48. Review of the statutes and relevant case law indicates that they
do. 0 . R. C. § 2743.02(A)(l) provides:
The State hereby waives its immunity from liability and consents to be
sued, and have its liability determined, in the Court of claims created in
this c,hapter in accordance with the same rules oflaw applicable to suits
between private parties . . .
0 .R.C. §2743.02 permits persons to sue the State as if it were a private party. Smith v.
Wait (1975), 46 Ohio App 2d 281, 283 . It is significant that O.R.C. §2743.02 specifically States,
"the same rules oflaw applicable to suits between private parties" apply. Private parties to a false
imprisonment claim have a constitutional right to ajury trial. Therefore, the Court finds that the
parties sub judice have a right to a jury trial.
0 . R. C. §2743.43 does not address trial proceedings except to State that the declaration
of innocence must be obtained in the Court of Common Pleas. The statute is silent as to the type
of trial available. Because the legislature chose not to address the trial form, this Court must
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consider the statute and its history. Until 0. R. C. §2743.48 was enacted, wrongfully imprisoned
individuals could not seek recompense in a Court oflaw unless their prior convictions were void.
Bennett v. Ohio Dept. of Rehab. & Corr. (1991), 60 Ohio St. 3d 107, 111. 0. R. C. §2743.48
supplements the tort of false imprisonment thereby allowing recovery for formerly incarcerated
persons capable of proving their innocence. Id. 0. R. C. §2743.48 does not create a new cause
of action, it merely broadens the existing tort of false imprisonment. Id. Because 0. R. C.
§2743.48 supplements, and does not create, a cause of action, this Court finds that the rights due
to any party to a false imprisonment claim are also available under 0. R. C. §2743.48. As Stated
above, the parties to a false imprisonment action have a constitutional right to a jury trial.
Therefore, the State is entitled to a jury trial in the case sub judice.
Plaintiff argues that Defendant's request should be denied as untimely. The Court finds
that the request is not untimely. Plaintiff was aware of Defendant's intention to request a jury
trial as soon as the case was returned to the Court of Common Pleas. Additionally, even if the
request was late, Plaintiff will not suffer any undue prejudice.
Plaintiff also objected to the jury trial for equitable reasons. For instance, Plaintiff
believes ajury trial will proceed slower than a bench trial. Specificaliy, Plaintiff believes voir
dire will be extensive and many hearings will necessarily be held outside of the jury's presence.
These practical considerations are persuasive but not decisive. The Court can accommodate the
delays in the interests of justice. Once again, Plaintiff will not suffer any undue prejudice.

-

The Court hereby finds that Defendant is entitled to a jury trial. Justice requires permitting
Defendant to amend its pleadings. Therefore, Defendant's motion for leave to file amended
answer is granted.
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IT IS SO ORDERED.

-ti,
DATED: August _,_/---'7'-----' 1999
RECEIVED FOR Flt1NG
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